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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 90-89) 


COASTWISE TRANSPORTATION OF CERTAIN ARTICLES BY 
VESSELS OF THE MARSHALL ISLANDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by adding 
the Republic of the Marshall Islands to the list of nations whose vessels 
may transport empty cargo vans, empty lift vans, and empty shipping 
tanks between points embraced within the coastwise laws of the United 
States. 


DATES: The reciprocal privileges for vessels registered in the Republic 
of the Marshall Islands became effective on June 15, 1990. This amend- 
ment is effective November 29, 1990. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Whalen, Carrier 
Rulings Branch (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. App. 
883), (the “Act”), provides generally that no merchandise shall be trans- 
ported by water, or by land and water, between points in the United 
States except in vessels built in and documented under the laws of the 
United States and owned by U.S. citizens. However, the 6th proviso of 
the Act, as amended, states that, upon a finding by the Secretary of the 
Treasury (pursuant to information obtained and furnished by the Secre- 
tary of State) that a foreign nation does not restrict the transportation of 
certain articles between its ports by vessels of the United States, recipro- 
cal privileges will be accorded to vessels of that nation, and the prohibi- 
tion against the transportation of those articles between points in the 
United States will not apply to its vessels. 

Section 4.93(b)(1), Customs Regulations (19 CFR 4.93(b)(1)), lists 
those nations found to extend reciprocal privileges to vessels of the 
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United States for the transportation of empty cargo vans, empty lift 
vans, and empty shipping tanks. 

On June 15, 1990, the Department of State advised the Chief, Carrier 
Rulings Branch, Customs Service Headquarters, that the Republic of the 
Marshall Islands places no restrictions on the transportation of empty 
cargo vans, empty lift vans, and empty shipping tanks by vessels of the 
United States between ports in that country. 

The authority to amend this section of the Customs Regulations has 
been delegated to the Chief, Regulations and Disclosure Law Branch. 


FINDING 

On the basis of the information received from the Department of State, 
it has been found that the Republic of the Marshall Islands places no re- 
strictions on the transportation of empty cargo vans, empty lift vans, and 
empty shipping tanks by vessels of the United States between ports in 
that country. Therefore, appropriate reciprocal privileges are accorded 
to vessels registered in the Republic of the Marshall Islands as of June 15, 
1990. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE REQUIRE- 
MENTS, THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Because this amendment merely implements a statutory requirement 
and confers a benefit upon the public, pursuant to 5 U.S.C. 553(b)(B), no- 
tice and public procedure thereon are unnecessary; further, for the same 
reasons, good cause exists for dispensing with a delayed effective date un- 
der 5 U.S.C. 553(d)(1) and (3). Since this document is not subject to the 
notice and public procedure requirements of 5 U.S.C. 553, it is not sub- 
ject to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.). This amendment does not meet the criteria for a “major rule” as 
defined in E.O. 12291, and accordingly, a regulatory impact analysis is 
not required. 

DRAFTING INFORMATION 

The principal author of this document was Earl Martin, Regulations 
and Disclosure Law Branch, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

List oF SUBJECTS IN 19 CFR Part 4 
Cargo vessels, Coastwise trade, Maritime carriers, Vessels. 
AMENDMENT TO THE REGULATIONS 
To reflect the reciprocal privileges granted to vessels registered in the 


Republic of the Marshall Islands, Part 4, Customs Regulations (19 CFR 
Part 4), is amended as set forth below: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority for Part 4 continues to read in part as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 


* * * * * * 
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§ 4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. App. 883; 


* * * * * * = 


§4.93 [Amended] 

2. Section 4.93(b)(1) is amended by adding “Marshall Islands, “Repub- 
lic of the” in appropriate alphabetical order to the list of nations entitled 
to reciprocal privileges. 

Dated: November 15, 1990. 

Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


(Published in the Federal Register, November 29, 1990 (55 FR 49514)] 


(T.D. 90-90) 


REVOCATION OF CORPORATE BROKER LICENSE NO. 11501 
ZUNIGA FREIGHT SERVICES, INC. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on October 6, 1990, since they 
had been without a licensed corporate officer since June 8, 1990, the cor- 
porate license (no. 11501) for Zuniga Freight Services, Inc., to conduct 
Customs business was revoked by action of law, pursuant to section 
641(b)(5), Tariff Act of 1930, as amended (19 U.S.C. 1641(b)(5)). 


Dated: November 20, 1990. 
Victor G. WEEREN, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, November 30, 1990 (55 FR 49750)) 





(T.D. 90-91) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback authorizations issued July 23, 
1990, to September 11, 1990, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 
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In the synopses below are listed for each drawback rate approved un- 
der 19 U.S.C. 1313(b), the name of the company, the specified articles on 
which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the statement was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the rate was for- 
warded, and the date on which it was issued. 

Date: November 26, 1990. 

File: DRA-1-09 

222748 
Joun DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Armco Advanced Materials Corp. 

Articles: Electrical and stainless steel slabs and coils 

Merchandise: Calcium cyanamid; high carbon ferrochrome; low carbon 
ferrochrome; ferrochrome silicon; ferrocolumbium; standard high 
carbon ferromanganese; ferromanganese silicon; electrolytic manga- 
nese; low carbon ferrosilicon; regular ferrosilicon; high purity 
ferrosilicon; ferrotitanium; silicomanganese; high purity ferrosilicon; 
calcium wire; copper briquettes 

Factories: Butler, PA; Zanesville, OH; Wildwood, FL 

Statement signed: September 2, 1989 

Basis of claim: Used in for ferrotitanium; Appearing in for remaining 
articles 

Rate forwarded to RC of Customs: New York, August 6, 1990 


(B) Company: Bridgestone/Firestone, Inc. 

Articles: Tires 

Merchandise: Steel cord; bead wire; impregnated fiberglass cord fabrics; 
nylon 6 fabrics; raw polyester cords 

Factories: Decatur, IL; Des Moines, IA; Oklahoma City, OK; Wilson, NC; 
Russellville, AR 

Statement signed: March 2, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, July 23, 1990 

Revokes: T.D. 89-23-L (The Firestone Tire and Rubber Co.) 


(C) Company: Bristol-Myers Squibb Co. 
Articles: Various pharmaceutical products 
Merchandise: Various pharmaceutical chemicals 
Factory: East Syracuse, NY 

Statement signed: June 7, 1990 

Basis of claim: Used in 
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Rate forwarded to RC of Customs: New York, July 23, 1990 
Revokes: T.D. 88—254—-A 


(D) Company: Chace Precision Metals Inc. 

Articles: Thermostatic metals in the form of processed strip; fabricated 
parts; assemblies; and sub-assemblies 

Merchandise: Iron-nickel alloy strip; iron-nickel-chromium alloy strip; 
manganese-copper-nickel alloy strip 

Factory: Reidsville, NC 

Statement signed: August 29, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Miami, September 10, 1990 


(E) Company: Con Agra, Inc. 

Articles: Cleaned, blended, and graded wheat; blended and graded wheat 

Merchandise: Various classes and grades of wheat 

Factories: Paulina, LA; Hastings, MN; Superior (Connors Point), WI; 
Buffalo, NY 

Statement signed: July 12, 1990 

Basis of claim: Appearing in 

Rate forwarded to RCs of Customs: Chicago, New York, New Orleans, 
August 17, 1990 


(F) Company: Dover Chemical Corp. 

Articles: Doverphos 4 (Trisnonylphenol phospite) (TNPP) 
Merchandise: Nony] phenol 

Factory: Dover, OH 

Statement signed: May 5, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 27, 1990 


(G) Company: Dunlop Slazenger Corp. 

Articles: Golf balls 

Merchandise: Unfinished golf balls 

Factory: Westminster, SC 

Statement signed: October 23, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 6, 1990 


(H) Company: E. I. Du Pont de Nemours & Co., Inc. 

Articles: Kevlar® Aramid wet pulp (wet lap paper); dry pulp (Fluff) 
Merchandise: Kevlar® Aramid yarn 

Factories: Richmond, VA; and factories of agents operating under T.D.s 
55027(2) and 55207(1) 

Statement signed: December 20, 1989 
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Basis of claim: Used in 
Rate forwarded to RCs of Customs: Boston (Baltimore Liquidation) & 
New York, August 17, 1990 


(I) Company: Ethyl Corp. 

Articles: Decabromodipheny] oxide; octabromodipheny] oxide 
Merchandise: Dipheny] oxide 

Factory: Magnolia, AR 

Statement signed: April 27, 1989 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, August 6, 1990 


(J) Company: Ethyl Petroleum Additives, Inc. 

Articles: Hitec® 314 and various petroleum additives 
Merchandise: Dimercaptothiadiazole (DMTD) 

Factory: Sauget, IL 

Statement signed: November 13, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New Orleans, August 2, 1990 


(K) Company: Ethy] Petroleum Additives, Inc. 

Articles: Petroleum additives 

Merchandise: Polybutene 

Factory: Sauget, IL 

Statement signed: July 12, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New Orleans, September 10, 1990 





(L) Company: GTE Products Corp. 

Articles: Lead glass tubing 

Merchandise: Litharge 

Factory: Versailles, KY 

Statement signed: July 20, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, August 2, 1990 


(M) Company: Hamburger Color Co. 

Articles: Liquid color (F-55 white) 

Merchandise: Titanium dioxide 

Factory: King of Prussia, PA 

Statement signed: May 1, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 20, 1990 
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(N) Company: Hoechst Celanese Corp. 

Articles: Cellulose acetate polymers; glyceryl triacetate or triacetin 
plasticizer; cellulose diacetate filament yarns; diacetate crimped tow 

Merchandise: Acetic acid; acetic anhydride 

Factories: Rock Hill, SC; Celco Narrows, VA 

Statement signed: June 8, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, September 11, 1990 


(O) Company: Eli Lilly and Co. 

Articles: Thiazoleamine (AXID) 

Merchandise: 1,3-dichloroacetone; 2-aminoethanethiol HCL; dimeth- 
ylamine SOL 40%; phosphorus trichloride; thioacetamide 

Factory: Lafayette, IN 

Statement signed: July 12, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Chicago, September 4, 1990 


(P) Company: Johnson Matthey, Inc. 

Articles: Catalysts 

Merchandise: Raw ceramic substrate; various precious metal solutions 

Factory: Wayne, PA 

Statement signed: June 27, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Boston (Baltimore Liquidation), 
August 20, 1990 


(Q) Company: Mona Industries, Inc. 

Articles: Monateric CDX 38; monateric CM-36S; monateric Cy Na-50; 
monazoline O; monazoline OD; monazoline T; monacor 39 

Merchandise: Amino ethyl ethanolamine (AEEA); maleic anhydride 

Factory: Paterson, NJ 

Statement signed: February 5, 1990 

Basis of claim: Appearing in 

Rate forwarded to RCs of Customs: Boston & New York, September 10, 
1990 


(R) Company: Monsanto Co. 

Articles: Carpet staple; tire yarn; no-shock fiber; nylon 6,6 flake; dry 
adipic acid 

Merchandise: Cyclohexane 

Factories: Pensacola, FL; Greenwood, SC 

Statement signed: June 11, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, September 7, 1990 
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(S) Company: Polaroid Corp. 

Articles: Photographic sheet 

Merchandise: Hexahydro-4,5-trimethylene pyrimidine-2-thione 
Factory: Waltham, MA 

Statement signed: January 16, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 6, 1990 


(T) Company: Rhone-Poulenc, Inc. 

Articles: Products containing cerium and other rare earths 
Merchandise: Cerium nitrate 

Factory: Freeport, TX 

Statement signed: February 22, 1989 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, July 23, 1990 


(U) Company: Rhone-Poulenc Ag Co. 

Articles: Temik/Lindane pesticide products 

Merchandise: Lindane crystals 

Factory: Woodbine, GA 

Statement signed: April 27, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 27, 1990 





(V) Company: Sterling Chemicals, Inc. 

Articles: Glacial acetic acid 

Merchandise: Methanol 

Factory: Texas City, TX 

Statement signed: June 7, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Houston, August 6, 1990 


(W) Company: Sterling Pharmaceuticals Inc. 

Articles: Omnipaque solution 

Merchandise: Iohexol powder 

Factory: Barceloneta, PR 

Statement signed: April 6, 1990 

Basis of c!>im: Used in 

Rate for, rded to RC of Customs: New York, August 27, 1990 


(X) Company: Sunbelt Corp. 

Articles: Blended dyes in paste form 

Merchandise: Dry powder vat dyes 

Factory: Rock Hill, SC 

Statement signed: July 17, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, August 20, 1990 
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(Y) Company: Syntex Chemicals, Inc. 
Articles: 


FEN-12 (+)-2 0-(2’-acetoxyethyl)-3 B-(3’ B-hydroxy4’-phenoxy-1’ 
cis—butenyl)—4 O-t-butyldimethylsiloxycyclopentan-1-one; 

FEN-13 (+)-2 0-(2’—acetoxyethyl)—3 B-(3’ B-hydroxy4’phenoxy-1’- 
cis—buteny]l)—4 O-t-butyldimethylsilyoxycyclopentan-1 0-01; 

FEN-14 (+)-2 O-(2’-acetoxyethyl)-3 B-(3’ O-hydroxy—4’phen- 
oxy—1’-trans-butenyl)-4 0-t-butyldimethylsilyloxycyclopentan- 
10-01; 

FEN-18  [(+)-1 O-tetrahydropyranyloxy-2 O0-(2-hydroxy-3- 
butynl-3 B-(3 O-tetrahydroxypyranyl-oxy-4—phenoxy-1-trans- 
butenyl44 O-t-butyldimethylsiloxycyclopentane] in toluene 


Merchandise: (+)—3—hydroxy—1-iodo—4—phenoxy-cis—but-1-ene; or IPG 
7A 

Factory: Boulder, CO 

Statement signed: July 23, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Miami, Los Angeles & Chicago, 
August 20, 1990 

Revokes: T.D. 86-125-X 


(Z) Company: Viskase Corp. 

Articles: Finished synthetic sausage casings 

Merchandise: Semi-finished synthetic sausage casings 

Factories: Chicago, IL; Kentland, IN; Osceola, AR; Pauls Valley, OK 
Statement signed: February 2, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, August 31, 1990 


19 CFR PARTS 111, 113, 142, 143, 159 
(T.D. 90-92) 
[RIN-1515-AA79] 


CUSTOMS REGULATIONS AMENDMENTS REGARDING 
ELECTRONIC ENTRY FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to provide 
that immediate delivery/entry and entry summary data on imported 
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merchandise may be filed electronically with Customs through the Auto- 
mated Broker Interface (ABI) module of the Customs Automated Com- 
mercial System (ACS). It also provides general eligibility criteria for 
participation in the ABI system. This action reflects Customs’ signifi- 
cant advances in the automation of the entry filing process and its con- 
tinuing commitment to increase the scope of electronic processing of 
imported merchandise and to reduce reliance on paper documentation, 
thereby resulting in lowered costs, increased efficiency and the expedited 
release of cargo. 


EFFECTIVE DATE: January 2, 1991. 


FOR FURTHER INFORMATION CONTACT: William Nolle, Office of 
Automated Commercial Systems, (202) 566-7907 (ACS aspects). Byron 
Kissane, Office of Trade Operations, (202)-535-4408 (operational as- 


pects). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


For over five years, Customs has been developing the Automated Com- 
mercial System (ACS), the objective of which is to automate all phases of 
the commercial processing of imported merchandise and create a single 
automated system. 

Customs has also developed, as an integral module of the ACS, an 
Automated Broker Interface (ABI), fully operational nationwide since 
1984, which allows the electronic interchange of import data between 
Customs and the trade community. ABI allows filers to transmit entry 
data electronically, directly to ACS. The required information is thus im- 
mediately available to Customs without the need for keying the data. 
This results in faster processing of cargo, with the reduction or total 
elimination of paperwork. Until now, however, all such electronic trans- 
missions have been followed by submissions of paper documentation. 

With the growth of international trade, it has been determined that 
the Customs Service and the international trade community must take 
steps to increase the scope of electronic processing and reduce reliance on 
paper documentation. Since ABI transmissions currently account for 
over 80 percent of all entry summary transactions, it is for the mutual 
benefit of both Customs and the trade community to begin to rely totally 
on electronic transmissions and abandon the dependence on paper, 
thereby resulting in reduced costs, increased efficiency, and the expe- 
dited release of cargo. 

Accordingly, Customs published a notice in the Federal Register (55 
FR 2528) on January 25, 1990, soliciting public comment on proposed 
amendments to the Customs Regulations which, in principal part, would 
set forth the specific requirements and procedures for processing the en- 
try of imported merchandise electronically through the Automated Bro- 
ker Interface (ABI) module of the Automated Commercial System (ACS), 
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together with the eligibility criteria governing participation in electronic 
entry processing. 

As an additional matter, to correct a problem on the Northern Border, 
it was proposed to add a requirement to the Customs Regulations clarify- 
ing that entry documents must include the identity of the party in the 
US., or if this is unknown at the time of entry or release, the premises in 
the U.S., to which the imported merchandise would be delivered. The lat- 
ter would apply whether the entry data are filed electronically or manu- 
ally. By notice published in the Federal Register on March 29, 1990 (55 
FR 11611), atypographical error in the original notice was corrected, and 
the public comment period was extended to April 25, 1990. 

Twenty-one comments were received in response to the notice of pro- 
posed rulemaking. An analysis of these comments is set forth below. 
Also, on June 12, 1990, the Commissioner of Customs held an ex parte 
meeting with the National Customs Brokers & Forwarders Association 
of America, Inc. (NCBFAA), in which various aspects of the proposed 
rulemaking were discussed (see NCBFAA Bulletin No. 90-6, dated June 
25, 1990). 


ANALYsIS OF COMMENTS 
ABI ParrTICcIPATION 


Comment: 

One commenter suggested that language be added to proposed 
§ 143.1(b) to require that participants in ABI be residents of the United 
States and thus subject to Government jurisdiction. 


Response: 

Customs disagrees. Under Customs Regulations, a nonresident may 
qualify as an importer of record provided certain conditions are met. It is 
believed that adoption of this proposal would unnecessarily prohibit par- 
ticipation by nonresidents who otherwise qualify as importers of record. 


Comment: 

Three commenters suggested that the definition of “service bureau” in 
proposed § 143.1(c) be revised to more clearly indicate that a service bu- 
reau performs a clerical function and cannot act as a Customs broker. 


Response: 

Customs agrees with this suggestion. In the final rule, § 143.1(c) states 
expressly that service bureaus will not engage in the conduct of Customs 
business as defined in § 111.1(c), Customs Regulations. 


Comment: 

Two commenters objected to the requirement contained in Customs 
Publication 540, ABI Interface Requirements, for reporting the ultimate 
consignee, the FIRMS (Facilities Information Resources Management 
System) code, as well as the MID (Manufacturer’s Identification), stat- 
ing that these are required for no specified purpose. 
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Response: 

Customs disagrees. These data elements are critical in order to con- 
duct adequate risk analysis and develop historical records. Also, the sub- 
ject Customs Publication which is referenced in § 143.5 has been 
renumbered and renamed as Customs Publication 552, Customs And 
Trade Automated Interface Requirements (CATAIR), and § 143.5 is 
amended to this effect. 


Comment: 

Three commenters objected to the vagueness of the phrase “maintain 
a high level of quality” which is used in the introductory text of proposed 
§ 143.6 as well as in paragraph (a) thereof, establishing criteria for initi- 
ating disciplinary action against an ABI participant. 


Response: 

In order to clarify this phrase, it is modified by including after it in the 
introductory text the additional language, “as defined in Customs Publi- 
cation 552 (CATAIR) and Customs directives and policy statements”, 
and by including the language “as described above” following this phrase 
in paragraph (a). 


Comment: 

Many commenters were concerned about the proposals contained in 
§§ 143.6 - 143.8 with respect to putting ABI participants on probation, or 
suspending or revoking their participation altogether, due to failure to 
comply with the performance requirements or operational standards for 
the system. 

Specifically, eight commenters stated that suspension or revocation of 
ABI status renders the broker noncompetitive, and that it is tantamount 
to suspension or revocation of his license or permit. Three commenters 
questioned the accuracy of the ACS reports which are used to evaluate a 
broker’s performance and to determine that a participant will be placed 
on probation, and suggested that a limit on the probationary period be 
specified. It was generally proposed that procedural safeguards similar to 
those in Subpart D, Part 111, Customs Regulations (19 CFR Part 111, 
Subpart D), be included to satisfy due process requirements. To this end, 
one commenter asserted that procedural due process would be flouted by 
proposed § 143.8, which states that revocation will take effect notwith- 
standing that the participant may appeal to the Assistant Commissioner. 
In addition, one commenter advocated as an alternative to suspension or 
revocation of ABI status that the monetary penalty authority in 19 
U.S.C. 1641 be employed to discourage substandard performance by ABI 
brokers. 


Response: 

Although Customs agrees that the suspension or revocation of a bro- 
ker’s ABI status may affect the broker’s competitiveness, it is clearly not 
the same as suspending or revoking his license or permit, because the 
broker could continue to conduct Customs business after the loss of ABI 
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status, albeit in a manual mode. These provisions were intended to pro- 
tect the integrity and functioning of the system and contemplated that 
Customs would work with those in probationary status to correct defi- 
ciencies as quickly as possible. 

Nevertheless, Customs is generally sympathetic to the concerns 
raised, and has determined to make a number of changes to §§ 143.6 - 
143.8. The probationary period may, in the discretion of the Director, 
ACS, be extended up to a maximum of ninety days, if the participant’s 
performance remains below standard, but, with the exception of immedi- 
ate revocation as prescribed in § 143.7, a participant will not be removed 
from operational status until the probationary period has lasted a mini- 
mum of thirty days. It is noted that the original notice did not specify the 
length of the probationary period. During this period, the participant’s 
performance will be closely monitored, which, as already stated, will in- 
clude working with the participant and providing any necessary guid- 
ance to assist the participant in bringing his performance up to standard. 

Customs also acknowledges that there are certain types of entries 
which cannot be processed through ABI and, as a result, can cause a par- 
ticipant, through no fault of his own, to fail to meet the 90 percent stan- 
dard for entries filed through ABI. Therefore, a participant will be given 
advance notice of intent to place him on probation and be afforded 15 
days from the date of such notice to show cause why he should not be 
placed on probation. No such procedure was contained in the original 
proposal. If the participant fails to respond within the allotted time, or 
fails to show to the satisfaction of the Director, ACS, that the probation- 
ary period should not take effect, the Director will notify the participant 
of the effective date of the probationary period. Section 143.6(a) incorpo- 
rates these provisions, as well as the length of the period. 

Customs also agrees that a review process akin to that called for in li- 
cense or permit suspension/revocation actions is advisable here as well. 
To this end, § 143.6(b) is amended to include the right to appeal a notice 
of suspension to the Assistant Commissioner, Commercial Operations, 
within ten days of the date of the written notice of suspension, as pro- 
vided in § 143.8 which has also been revised accordingly. In addition, 
§ 143.6(c) concerning the reinstatement of a participant’s operational 
status following suspension has been rephrased for the sake of clarity. 

Furthermore, § 143.7 is amended to provide that a decision on immedi- 
ate revocation be made by the Director, Trade Operations, instead of the 
Director, ACS, when participation was obtained through fraud or the 
misstatement of a material fact. However, the Director, ACS, will exer- 
cise authority for immediate revocation when continued participation 
would pose a risk of significant harm to the integrity and functioning of 
the system. In any event, the participant will be notified, both electroni- 
cally and in writing, of any action to revoke participation. Also, § 143.7 is 
further revised to include the right to appeal the revocation of participa- 
tion to the Assistant Commissioner, Commercial Operations, within ten 
days of the date of the notice of revocation. 
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Consequently, as already indicated, § 143.8 concerning the right to ap- 
peal a suspension or revocation is amended to provide that such an ap- 
peal may be made to the Assistant Commissioner, Commercial 
Operations, within ten days following the date of the written notice of 
suspension or revocation, rather than ten days following the receipt of 
the electronic or written notice, as initially proposed. Furthermore, 
§ 143.8 is amended to include a provision stating that action to suspend 
or revoke participation will not take effect until the appeal is decided, ex- 
cept in those cases where the Director, Trade Operations, finds that par- 
ticipation was obtained through fraud or misstatement of material fact, 
or the Director, ACS, finds that continued participation would pose a risk 
of significant harm to the integrity and functioning of the system. Sec- 
tion 143.8 is further amended to allow for an extension of the period 
within which to decide the appeal, with due notice being given to the par- 
ticipant. Customs anticipates that immediate revocation should be occa- 
sioned only rarely. 


ELECTRONIC ENTRY FILING 
Comment: 
One commenter questioned whether Customs has the legislative 
authority to accept electronic entries. 


Response: 

Customs believes that electronic entry filing and related procedures, 
as adopted herein, are within the scope of existing law, broadly inter- 
preted. Legislation which would more clearly provide for the electronic 
processing of entries, however, is under consideration in Congress. 


Comment: 

One commenter remarked that the statement in proposed § 143.31 
that Customs does not contemplate that non-electronic filings will be de- 
layed should be strengthened. 


Response: 

This language is sufficient to indicate Customs commitment to process 
non-electronic entries of imported merchandise as expeditiously as pos- 
sible, although an editorial change is made for clarity. 


Comment: 

One commenter believed that the term “data” in proposed § 143.32(f) 
should be defined in a manner which prevents local data requirements 
from being imposed. 

Response: 

Since the inception of ABI, Customs has taken the position that local 
Customs offices could not impose additional data requirements on filers. 
Section 143.32(f) is amended to reflect this. 


Comment: 
Some commenters pointed out with respect to proposed § 143.32(j) 
that a CF 3461 alt can also function as an “entry”. 
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Response: 
Section 143.32(j) provides for this, as well as the use of CF 7501. 


Comment: 

One commenter was concerned that the definition of “filer” in pro- 
posed § 143.32(1) could include importers, rather than importers of re- 
cord. It was also recommended that language be added to acknowledge 
that an electronic filer, whether a broker or an importer, is still subject to 
the same requirements for electronic entry filing. 


Response: 

The last sentence of § 143.32(1) is changed to reflect that a filer may be 
a broker or an importer of record filing his own entries through ABI with- 
out the use of a broker. 


Comment: 

Anumber of commenters questioned the need for those participants in 
electronic entry filing to also be operational on ABI statement process- 
ing, as set forth in proposed § 143.33. 


Response: 


Customs believes it is essential to keep this requirement for those fil- 
ing entry summaries electronically, without a follow-up paper summary. 
The ABI Statement will be the only mechanism for Customs to deter- 
mine which entry summaries are being paid under this procedure, as well 
as furnishing Customs with necessary audit trails and internal controls. 
Without statement processing, there is no method for Customs to collect 
on the entry summaries due for payment, and no method to accept duty- 
free entry summaries. Accordingly, while filers who choose not to be- 
come operational on ABI Statement Processing (see § 24.25, Customs 
Regulations) may nevertheless submit entry summaries electronically 
through ABI, they will have to continue to follow the electronic submis- 
sion with the submission of an entry summary in paper form, as has here- 
tofore been the case. Section 143.33 is revised to reflect this requirement. 


Comment: 

Several commenters expressed confusion over the phrase “ * * * and 
the entry summary will be scheduled for liquidation upon payment of the 
statement”, appearing in proposed § 143.35. 


Response: 

The entry summaries will not be liquidated at the time the filer re- 
ceives the preliminary statement. Rather, the ACS will place them in a 
status in which they can be liquidated through system action on the 
scheduled date of liquidation, with accompanying printing of the bulletin 
notice of liquidation and any required electronic notifications once any 
payment due is received. A cross reference to § 24.25, Customs Regula- 
tions, concerning statement processing, is added to § 143.35 for the sake 
of clarity in this connection. 
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Comment: 
One commenter requested that the terms “equivalent” and “satisfac- 
tory” as used in proposed § 143.36 (a) be clarified. 


Response: 

The term “equivalent” in respect to invoice data that would be accept- 
able for Customs purposes meant the paper invoice, AII, EDIFACT or an 
invoice description submitted through ABI in select cases determined by 
Customs. In order to clarify this, a cross reference to paragraph (c) relat- 
ing to invoice requirements has been included in § 143.36(a) in place of 
“equivalent”. The term “satisfactory” means that there are no negative 
criteria on file in the selectivity systems (entry or summary) that would 
remove the transaction from electronic processing as indicated in 
§§ 143.34 and 143.35, and, to this end, § 143.36(a) is amended by adding 
the language “under §§ 143.34 and 143.35” after the term “satisfactory”. 


Comment: 
Many commenters opposed the standard of accountability for the ac- 
curacy of data transmitted, as contained in proposed § 143.36(b). 


Response: 

The filer should make every effort to ensure that the documentation 
and information provided by the importer is accurate. However, Cus- 
toms recognizes that an electronic filer can only certify to the accuracy of 
the information contained on the invoice as it is presented to him. For 
example, a Customs broker, acting as filer on behalf of an importer, will 
not always be aware of all details to the transaction. Section 143.36(b) is 
amended by adding “to the best of his knowledge” in the first sentence 
after “electronic filer”. Also, § 143.36(a) and (b) is further clarified in this 
regard by including a cross reference to § 111.32, Customs Regulations. 


Comment: 

Several commenters expressed concern over what they considered the 
vague language concerning invoice requirements in proposed § 143.36(c) 
and indicated that they were unclear on whether an invoice was required 
to be presented with the entry summary. 


Response: 

Customs agrees that this matter requires clarification. Accordingly, 
§ 143.36(c) is being revised by: 

1. Removing proposed § 143.36(c)(3) which allowed for the presenta- 
tion of an “invoice description submitted through ABI in select cases de- 
termined by Customs”; and 

2. Adding a new paragraph (c)(3) to allow the requirement for presen- 
tation of an invoice to be satisfied in appropriate cases where a party has 
obtained a preclassification/binding ruling number covering the mer- 
chandise being entered, or is a participant in a pre-approval program, 
and information is electronically transmitted which is adequate for the 
examination of the merchandise and the determination of duties, and for 
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verifying the information required for statistical purposes by 
§ 141.61(e), Customs Regulations. 

With the removal of “invoice description through ABI in select cases 
determined by Customs” from this provision, as noted above, there is 
thus no need for the definition of “invoice description”, and § 143.32 is 
amended by removing this provision, with the subsequent provisions 
thereof being redesignated accordingly. The purpose of § 143.36(c) is to 
establish flexibility while still meeting the general requirement for pres- 
entation of invoice data with the entry summary. 


Comment: 


Many commenters addressed issues relating to the retention, mainte- 
nance and production of required records, involving proposed 
§ 113.62(j), §§ 111.22 and 111.23 and particularly proposed §§ 143.37 
and 143.38. Virtually all those commenters addressing the matter re- 
sponded favorably to the proposal to extend centralized recordkeeping to 
ABI brokers for al! records, both accounting or financial as well as those 
pertaining to import transactions. One commenter suggested that cen- 
tralized recordkeeping should be available to all brokers, not just those 
on ABI. Several commenters advocated a reduction of the record reten- 
tion period from five years to either two or three years, and opposed the 
requirement that records be maintained in the condition as originally re- 
ceived. A number of commenters urged that provision be made for the 
storage of data that is itself received electronically by the filer. 

Some commenters advocated elimination of the special ledger set forth 
in § 111.22(d) for electronic transmissions. Two commenters suggested 
that the language of proposed § 113.62(j)(2) be revised similar to that in 
proposed § 143.38, to allow for the retention of true copies or graphic re- 
productions with a letter of explanation, in the event the original docu- 
mentation is lost, damaged or destroyed. One commenter suggested that 
proposed § 113.62(j)(2) also be revised to remove the word “or” from the 
“and/or” phrase, inasmuch as the documents would always be available 
in either paper or electronic form. 


Response: 


Customs believes that centralized storage for all records, both ac- 
counting and those relating to import transactions filed electronically, 
should be available to ABI brokers in any district where they have a cur- 
rently valid permit, following applicable notification to Customs. For 
centralized accounting records, notification would be given to the appro- 
priate regional commissioner pursuant to § 111.23(e), Customs Regula- 
tions. For records of import transactions, notification would be given to 
the Assistant Commissioner, Commercial Operations, pursuant to 
§ 143.37(c), Customs Regulations. 

Conducting business electronically consists of computer mainframes 
in communication with one another. For multiple port brokers, these 
computers are not in the same locaticns as the release sites. Customs 
agrees that it would be unnecessary to require that these brokers trans- 
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fer such records to the district where the import transaction occurred. As 
noted, these retention rules apply to electronic filings and to documenta- 
tion in support thereof. Customs will continue to study the possibility of 
further extending centralized recordkeeping. 

Customs has concluded, however, that the current five-year record re- 
tention period referenced in § 143.37(a) must be maintained, for enforce- 
ment purposes. This period, au‘ horized by 19 U.S.C. 1508, coincides with 
the statute of limitations in 19 U.S.C. 1621, within which actions must be 
commenced to recover penalties for violations of the Customs laws: gen- 
erally, five years from the date the alleged offense was discovered, or, 
most importantly, in the case of actions for negligence or gross negli- 
gence under 19 U.S.C. 1592, five years from the date of commission. 

Furthermore, the retention of information in the condition as origi- 
nally received is critical to preserve evidence, especially in cases of mate- 
rial omissions or false information, where Customs would need to 
document who provided the false information. In this regard, 
§§ 143.37(d) and 143.38 are changed to permit data that is itself received 
electronically to be maintained in its condition as originally received and 
stored. Customs, as noted in § 143.37(d), may grant permission, where 
prudent, to store such documentation by other means. 

Customs also agrees that a separate ledger (prescribed format) need 
not be maintained for electronic transmissions, as long as brokers are 
able to provide Customs with the information shown on the prescribed 
format. Section 111.22(d) is changed accordingly. 

Section 113.62(j)(2) is also amended to allow for the maintenance of 
true copies or graphic reproductions of the relevant records with a letter 
of explanation, where the original records are lost, damaged or de- 
stroyed, inasmuch as this recognizes legitimate business exigencies. 
However, documents for a single transaction could exist in more than 
one medium, that is, both paper and electronic records could exist to 
cover the different aspects of a single importation, so the “and/or” ap- 
pearing in this regard in § 113.62(j) is retained. 

Comment: 

One commenter noted that the reference in proposed § 143.39 to 
§ 113.62(i) should be instead to § 113.62(k) (as redesignated from cur- 
rent § 113.62(j)). 


Response: 
This commenter is correct and the reference has been changed. 


Comment: 

Several commenters were concerned with eliminating the bulletin no- 
tice of liquidation provided in § 159.9(c), Customs Regulations (19 CFR 
159.9(c)), as it is the mechanism used to advise the importer, who may 
not be an electronic filer, of the liquidation date. 


Response: 


Customs has determined that it is necessary to retain the bulletin no- 
tice of liquidation for electronic entries, a decision justified by case law, 
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see Tropicana Products, Inc. v. United States, Appeal No. 89-1605 (Fed. 
Cir. July 20, 1990), 24 Cust. Bull. and Dec. No. 32, 3 (August 8, 1990). 

The bulletin notice of liquidation will continue to act as the official no- 
tification of the liquidation of the entry summaries. The inability of an 
importer who is not an electronic filer or of another party-in-interest, 
such as a consignee or surety, to determine the date of liquidation 
through public posting would prejudice such party’s ability to request 
postliquidation relief. The date of liquidation will thus be the date of 
posting of the bulletin notice. Electronic notification and courtesy no- 
tices will continue to be provided, although they will not be considered 
legal notification. 

In this connection, however, in recognition of the prevailing electronic 
environment, it has been decided to eliminate the physical stamping of 
entries as “Liquidated,” with the date of liquidation provided for in 
§ 159.9(c)(1). The bulletin posting will constitute the sole legal evidence 
of liquidation. Eliminating physical stamping frees Customs from an ad- 
ministrative burden, while imposing no corresponding hardship or in- 
convenience on the trade. On the contrary, it precludes the confusion 
which can arise when the posting and the stamping mistakenly set forth 
different dates (see Tropicana, supra, at 56). Moreover, the exclusive le- 
gal notification of liquidation is the posted bulletin notice, with the date 
of posting appearing thereon being the correct and lawful date of liquida- 
tion. Any date represented on the entry as being the date of liquidation 
has, by itself, no force or effect whatever (ibid.). 


ULTIMATE CONSIGNEE 
Comment: 


Many commenters expressed concern over the definition of the term 
“ultimate consignee” as set forth in proposed § 142.3(a)(6), as well as 
over the seven examples included in the background of the notice of pro- 
posed rulemaking. In particular, several commenters opposed the re- 
quirement for name, street address, and appropriate identification 
number of the premises where merchandise will be delivered in the U.S., 
in the absence of a known buyer. 


Response: 

Customs capability to identify fully all parties to an electronic transac- 
tion is essential to support investigative efficiency. The information con- 
cerning the premises in the U.S. to which merchandise is destined, in the 
absence of a known buyer, is necessary in order to complete the ultimate 
consignee field on the entry documents (CF 3461, 3461 ALT,), sothat the 
entry can be properly processed through the ACS Selectivity Module. It 
should be emphasized that the definition of ultimate consignee was writ- 
ten to allow for more alternatives than would be permitted on a CF 7501, 
so Customs could accommodate the needs of the trade for the rapid re- 
lease of cargo. 
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Customs agrees that the examples given caused confusion. Examples 
meeting the needs of both Customs and the trade will be developed and 
issued separately. 


Comment: 


Several commenters have expressed concern that during certain times 
of the day, especially outside the normal business hours, they will be un- 
able to obtain the appropriate identification number. Under these cir- 
cumstances they will not be able to meet the requirement to provide this 
number. These commenters have requested that they be provided with a 
capability to query the ACS system with ultimate consignee name and 
address, and that the system return the identification number of the im- 
porter if the name and address is on file. However, owing to the Privacy 
Act, Customs is not permitted to release IRS numbers or Social Security 
numbers, which Customs uses as identification numbers. 


Response: 

Customs will postpone enforcement of this requirement until such 
time as ACS has developed a method for electronic filers to query ACS 
with name and address. If the information is on file the ACS response to 
the query will be on encrypted identification number. The encrypted 
number will be referenced against the actual importer number during 
ACS processing. 


CONCLUSION 


After careful consideration of all the comments received and further 
review of the matter, it has been determined that the amendments with 
the modifications discussed above should be adopted. In addition, a num- 
ber of editorial changes have been made including: changing “obtains 
permission” in the introductory text of § 113.62(j)(2) to “is qualified”; in 
§ 143.1 noting that one of the purposes of ABI is to enhance enforcement 
of Customs and related laws; changing “Assistant Commissioner, Com- 
mercial Operations” to “Assistant Commissioner, Information Manage- 
ment” in §§ 143.2 and 143.3 dealing with action on applications to 
participate in ABI; rephrasing § 143.4 to make clear that service bureaus 
must maintain the confidentiality of the data they transmit in the same 
manner as provided for brokers (§ 111.24, Customs Regulations); in sec- 
tion 143.5 recognizing that the publication containing the ABI perform- 
ance requirements and standards has been renumbered and renamed 
(Publication 552, Customs And Trade Automated Interface Require- 
ments (CATAIR)); revising the definitions of “selectivity criteria” and 
“statement processing” in § 143.32(0) and (p) for clarity; in § 143.35 add- 
ing the words “and review of data” after “selectivity criteria” in the third 
sentence so as to parallel § 143.34, and removing the last sentence to 
make clear that it is the “importer of record” who remains liable for the 
payment of duties; changing “Filers” to “Brokers” in § 143.37 (a) and 
adding a cross reference to § 143.4. Furthermore, “ACS Operations” is 
changed to “ACS”, this being the current designation of that office. 
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REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq. ), it is certified that the amendments will not have a significant 
economic impact on a substantial number of small entities. Accordingly, 
the amendments are not subject to the regulatory analysis requirements 
of 5 U.S.C. 603 and 604. 
EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, a regulatory impact analysis is not re- 
quired. 

PAPERWORK REDUCTION ACT 

The collection of information contained in this final regulation is in 
§§ 143.2 and 143.33 - 143.37. The collection of information contained in 
this regulation has been reviewed and approved by the Off ice of Manage- 
ment and Budget in accordance with the requirements of the Paperwork 
Reduction Act (44 U.S.C. 3504 (h)) under control number 1515- . The 
estimated average burden associated with this collection of information 
is 6.25 hours per respondent or recordkeeper, depending on individual 
circumstances. Comments concerning the accuracy of this burden esti- 
mate and suggestions for reducing this burden should be directed to the 
U.S. Customs Service, Paperwork Management Branch, Washington, 
D.C. 20229, or the Office of Management and Budget, Paperwork Reduc- 
tion Project (1515- ), Washington, D.C. 20503. 
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AMENDMENTS TO THE REGULATIONS 


For the reasons set forth in the preamble, Parts 111, 113, 142, 143 and 
159, Customs Regulations (19 CFR Parts 111, 113, 142, 143 and 159) are 
amended as set forth below. 


PART 111—CUSTOMS BROKERS 
1. The authority citation for Part 111 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624, 1641; * * * 


2. Section 111.22 is amended by adding two sentences to the end of 
paragraph (d), and by revising paragraph (e) to read as follows: 


$111.22 Additional record of transactions. 
ob « * ad ok ok * 


(d) Prescribed format. * * * For those transactions filed electronically, 
brokers must be able to provide Customs with the information shown on 
the prescribed format. However, a separate ledger need not be main- 
tained for these transactions. 

(e) Authorization. The regional commissioner for the region where a 
broker has given notification to maintain records of financial transac- 
tions on acentralized system basis, as set forth in § 111.23(e), is responsi- 
ble for providing an exemption or withdrawal of exemption under 
paragraphs (b) and (c) of this section. 

3. Section 111.23 is amended by revising paragraphs (a)(1) and (e), re- 
moving current paragraph (f), and by redesignating paragraph (g) as (f), 
and revising it, to read as follows: 


§ 111.23 Retention of records. 


(a) Place and period of retention. (1) Place. The records, as defined in 
§ 111.1(f), and required by §§ 111.21 and 111.22 to be kept by the broker, 
shall be retained within the Customs district to which they relate, unless 
notification of centralized accounting records is given under paragraph 
(e) of this section, or notification is provided by electronic entry filers un- 
der Part 143, Subpart D, of this chapter. 


* * * * * * * 


(e) Notification. (1) Applicability. The procedure to maintain financial 
records on a centralized system basis is generally available to brokers 
who have been granted permits to do business in more than one district. 

(2) Form and content. If centralized storage is desired by the broker, he 
must submit a written notice addressed to the regional commissioner re- 
sponsible for the region in which the centralized records are to be main- 
tained. The written notice shall include: 

(i) The address at which the broker intends to maintain the centralized 
accounting records. This location must be within a district where the 
broker has been granted a permit; 
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(ii) A detailed statement describing all the records of financial transac- 
tions to be maintained at the centralized location, the methodology of re- 
cord maintenance, a description of any automated data processing to be 
applied, and a list of all the broker’s customs business activity locations; 

(iii) An agreement that there will be no change in the records, the man- 
ner of recordkeeping, or the location at which they will be maintained, 
unless Customs is first notified. 

(3) Action. If the notification involves records from districts not within 
the jurisdiction of the regional commissioner of the region where the no- 
tification was filed, the regional commissioner shall inform the other af- 
fected regional commissioners of the centralized storage. 

(f) Reproduction of centralized accounting records. The regional com- 
missioner for the region in which a broker has given notification pursu- 
ant to paragraph (e) of this section, is responsible for approving requests 
for the reproduction of centralized financial records provided under 
paragraphs (b) and (d) of this section. 


PART 113—CUSTOMS BONDS 
1. The authority citation for Part 113 continues to read as follows: 


Authority: 19 U.S.C. 66, 1623, 1624. * * * 


2. Section 113.62 is amended by redesignating paragraph (j) as (k), and 
by adding a new paragraph (j), to read as follows: 


§ 113.62 Basic importation and entry bond conditions. 
% * * * * * x 


(j) Agreement to comply with electronic entry filing requirements. If the 
principal is qualified to utilize electronic entry filing as provided for in 
Part 143, Subpart D, of this chapter, the principal agrees to: 

(1) Comply with all conditions set forth therein; 

(2) Retain all supporting documents, supporting data and/or any elec- 
tronic transmissions, as required, or, in the event that such documenta- 
tion is lost, damaged or destroyed, to retain true copies or graphic 
reproductions thereof; 

(3) Produce them on demand, with a letter of explanation if they are 
true copies or graphic reproductions under paragraph (j)(2); and 

(4) Send and accept electronic transmissions without the necessity of 
paper copies. 


*” * * ok ok * * 


PART 142—ENTRY PROCESS 
1. The authority citation for Part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 142.3 is amended to add a new paragraph (a)(6) thereto, to 
read as follows: 
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§ 142.3 Entry documentation. 


(a) ** * 

(6) Identification. When merchandise is imported having been sold, or 
consigned, to a person in the United States, the name, street address, and 
appropriate identification number of that person, as provided in § 24.5 of 
this chapter, shall be shown on the entry documents (CF 3461, 3461 ALT, 
7501). When, at the time of immediate delivery, entry or release, there is 
no known buyer, the name, street address, and appropriate identifica- 
tion number (as above) of the premises in the United States to which the 
merchandise is to be delivered must be shown on the entry or release 
documents. 

a * * #” * * * 


PART 143—SPECIAL ENTRY PROCEDURES 


1. The title of Part 143 is revised to read as set forth above. 
2. The authority citation for Part 143 continues to read as follows: 


Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 


3. Section 143.0 is amended by revising the first sentence to read as fo! - 
lows: 


§ 143.0 Scope. 

This part sets forth the requirements and procedures for participation 
in the Automated Broker Interface (ABI) and for the clearance of im- 
ported merchandise under appraisement and informal entries as well as 
under electronic entry filing, which are in addition to the general re- 
quirements and procedures for all entries set forth in Part 141 of this 
chapter. * * * 

4. Part 143 is amended by revising the heading of Subpart A and add- 
ing sections 143.1 through 143.8 to read as follows: 

SUBPART A— AUTOMATED BROKER INTERFACE 
143.1 Eligibility. 
143.2 Application. 
143.3 Action on application. 
143.4 Confidentiality of data. 
143.5 System performance requirements. 
143.6 Failure to maintain performance standards. 
143.7 Revocation of ABI participation. 
143.8 Appeal of suspension or revocation. 


§ 143.1 Eligibility. 

The Automated Broker Interface (ABI) is a module of the Customs 
Automated Commercial System (ACS) which allows participants to 
transmit data electronically to Customs through ABI and to receive 
transmissions through ACS. Its purposes are to improve administrative 
efficiency, enhance enforcement of Customs and related laws, lower 
costs and expedite the release of cargo. Participants in ABI may be: 

(a) Customs brokers as defined in § 111.1(b) of this chapter; 
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(b) Importers as defined in § 101.1(1) of this chapter; and 

(c) ABI service bureaus, that is, an individual, partnership, association 
or corporation which provides communications facilities and data proc- 
essing services for brokers and importers, but which does not engage in 
the conduct of Customs business as defined in § 111.1(c) of this chapter. 


§ 143.2 Application. 


A prospective participant in ABI shall submit a letter of intent to the 
district director closest to his principal office, with a copy to the Assistant 
Commissioner, Information Management, or designee. The letter of in- 
tent shall set forth a commitment to develop, maintain and adhere to the 
performance requirements and operational standards of the ABI system 
in order to ensure the validity, integrity and confidentiality of the data 
transmitted. The letter of intent must also contain the following, as ap- 
plicable: 

(a) A description of the computer hardware, communications and en- 
try processing systems to be used and the estimated completion date of 
the programming; 

(b) If the participant has offices in more than one location, the location 
of each office and the estimated start-up date for each office listed; 

(c) The name(s) of the participant’s principal management and con- 
tact person(s) regarding the system; 

(d) If the system is being developed or supported by a data processing 
company, the data processing company’s name and the contact person; 

(e) The software vendor’s name and the contact person; and 

(f) The participant’s entry filer code and average monthly volume. 


§ 143.3 Action on application. 


(a) Approval. Permission to use ABI will be granted by the Assistant 
Commissioner, Information Management, or his designee, only to those 
applicants who are not delinquent or otherwise remiss in their transac- 
tions with Customs and are in compliance with the ABI system perform- 
ance procedures and standards as described in § 143.5 of this subpart. If 
there is any cause to question the qualifications or fitness of the appli- 
cant to participate in ABI, the application may be referred for investiga- 
tion and report. The investigation may include, but need not be limited 
to: 

(1) The accuracy of the information provided in the letter of intent; 

(2) The business integrity of the applicant; 

(3) The character and reputation of an individual applicant or a mem- 
ber of a partnership or an officer of an association or corporation; and 

(4) The character and reputation of the software vendor. 

(b) Denial. If permission to use ABI is denied to an applicant by the As- 
sistant Commissioner, Information Management, or his designee, writ- 
ten notice, including the grounds for the denial, will be given to him and 
to the district director. The applicant may appeal the denial in the man- 
ner prescribed in § 143.8 of this subpart and those procedures for han- 
dling an appeal shall apply. 
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§ 143.4 Confidentiality of data. 

The electronic data received and exchanged by a service bureau shall 
be considered confidential, and the service bureau shall maintain the ac- 
curacy of data received in the process of formatting and transmitting 
such data on behalf of a filer, and shall not disclose this data or any infor- 
mation connected therewith to any persons other than the filer or Cus- 
toms (see § 111.24 of this chapter). 


§ 143.5 System performance requirements. 

The performance requirements and operational standards for elec- 
tronic data filing are detailed in Customs Publication 552, Customs And 
Trade Automated Interface Requirements (CATAIR), which is updated 
periodically. The Office of Automated Commercial Systems, Customs 
Headquarters, upon request, shall provide each prospective participant 
with a copy of this publication. Each prospective participant must dem- 
onstrate that his system can interface directly with the Customs com- 
puter and ensure accurate submission of required data. Such 
demonstration will include intensive testing of the participant’s system 
and monitoring of its performance in accordance with Publication 552. 


§ 143.6 Failure to maintain performance standards. 


ABI participants must adhere to the performance requirements and 
operational standards of the ABI system and maintain a high level of 
quality in the transmission of data, as defined in Customs Publication 
552 (CATAIR) and Customs directives and policy statements, in order to 
participate in ABI. 

(a) Probational status. A participant who does not adhere to the re- 
quirements and standards of the ABI system or maintain a high level of 
quality as described above may be placed on probational status. The par- 
ticipant will be notified, electronically and in writing, by the Director, 
ACS, of any action to place the participant on probation. The notice will 
specifically set forth the grounds for the proposed probation, and advise 
the participant that he will have 15 days from the date of the notice to 
show cause why the probationary period should not take effect. If the 
participant fails to respond within the allotted time, or fails to show to 
the satisfaction of the Director, ACS, that the probationary period should 
not take effect, the Director will notify the participant of the effective 
date of the probationary period. The length of the probationary period 
may, in the discretion of the Director, ACS, be extended up toa maximum 
of 90 days, if the participant’s performance remains below standard, but, 
except for immediate revocation under § 143.7, participation will not be 
suspended or revoked until the probationary period has lasted a mini- 
mum of 30 days. The participant’s performance will be closely monitored 
during this time, which will include working with the participant and 
providing any necessary guidance to assist the participant in bringing his 
performance back to standard. 

(b) Suspension following probationary period. If deficiencies are not 
corrected within the probationary period, the participant will be sus- 
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pended from operational status. The participant will be notified, elec- 
tronically and in writing, by the Director, ACS, of any action to suspend 
participation. The notice will specifically set forth the grounds and effec- 
tive date for the suspension, and the right to appeal the suspension to the 
Assistant Commissioner, Commercial Operations, within 10 days follow- 
ing the date of the written notice of suspension (see § 143.8). 

(c) Reinstatement following suspension. To obtain reinstatement to 
operational status, a suspended participant must submit a letter to the 
Director, ACS, stating that the deficiencies for which the suspension was 
invoked have been corrected. If, after the participant has demonstrated 
compliance with the system performance requirements and operational 
standards specified in § 143.5 of this part, if required, the Director is sat- 
isfied that the deficiencies have been corrected, the participant will be re- 
instated. 


§ 143.7 Revocation of ABI participation. 


(a) Fraud or misstatement of material fact. If it is determined at any 
time that participation in the system was obtained through fraud or the 
misstatement of a material fact, the Director, Trade Operations, will im- 
mediately revoke ABI participation. 

(b) Risk of significant harm to system. If the participant’s continued 
use of ABI would pose a potential risk of significant harm to the integrity 
and functioning of the system, the Director, ACS, will immediately re- 
voke ABI participation. 

(c) Notification to participant. The participant will be notified, elec- 
tronically and in writing, by the applicable Director, of the revocation. 
The notice will specifically set forth the grounds and effective date of 
revocation, and the right to appeal the revocation to the Assistant Com- 
missioner, Commercial Operations, within 10 days following the date of 
the written notice of revocation. 


§ 143.8 Appeal of suspension or revocation. 


If the participant files a written appeal with the Assistant Commis- 
sioner, Commercial Operations, within 10 days following the date of the 
written notice of action to suspend or revoke participation as provided in 
§§ 143.6 and 143.7, the suspension or revocation of participation shall 
not take effect until the appeal is decided, except in those cases where the 
Director, Trade Operations, or the Director, ACS, respectively, deter- 
mines that participation was obtained through fraud or the misstate- 
ment of a material fact, or that continued participation would pose a 
potential risk of significant harm to the integrity and functioning of the 
system. The Customs officer who receives the appeal shall stamp the date 
of receipt on the appeal and the stamped date is the date of receipt for 
purposes of the appeal. The Assistant Commissioner shall inform the 
participant of the date of receipt and the date that a response is due under 
this paragraph. The Assistant Commissioner shall render his decision to 
the participant, in writing, stating his reasons therefor, by letter mailed 
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within 30 working days following receipt of the appeal, unless this period 
is extended with due notification to the participant. 

5. Part 143 is further amended by adding a new Subpart D thereto, to 
read as follows: 


SUBPART D—ELECTRONIC ENTRY FILING 
Sec. 
143.31 Applicability. 
143.32 Definitions. 
143.33 Eligibility criteria for participation. 
143.34 Procedure for electronic immediate delivery or entry. 
143.35 Procedure for electronic entry summary. 
143.36 Form of immediate delivery, entry and entry summary. 
143.37 Retention of records. 
143.38 Retrievability of records. 
143.39 Penalties. 


§ 143.31 Applicability. 


This subpart sets forth general requirements for the entry of imported 
merchandise processed electronically through the Customs Automated 
Commercial System (ACS). Entries processed electronically are subject 
to the documentation, document retention and document retrievability 
requirements of this chapter as well as the general entry requirements of 
Parts 141 and 142. Use of this system is voluntary and optional on behalf 
of the filer. Customs does not contemplate that processing of non-elec- 
tronic filings shall be delayed. 


§ 143.32 Definitions. 


The following are definitions for purposes of this Subpart D: 

(a) ACS. “ACS” means the Automated Commercial System and refers 
to Customs integrated comprehensive tracking system for the acquisi- 
tion, processing and distribution of import data. 

(b) ABI. “ABI” means the Automated Broker Interface and refers to a 
module of ACS that allows entry filers to transmit immediate delivery, 
entry and entry summary data electronically to Customs through ACS 
and to receive transmissions from ACS. 

(c) AII. “AIT” means Automated Invoice Interface and is a method of 
transmitting detailed invoice data through ABI. 

(d) Broker. “Broker” means a Customs broker licensed under Part 111 
of this chapter. 

(e) Certification. “Certification” means the electronic equivalent of a 
signature for data transmitted through ABI. This electronic (facsimile) 
signature must be transmitted as part of the immediate delivery, entry or 
entry summary data. Such data is referred to as “certified”. 

(f) Data. “Data” when used in conjunction with immediate delivery, 
entry and/or entry summary means the information required to be sub- 
mitted with the immediate delivery, entry and/or entry summary, re- 
spectively, in accordance with the CATAIR and/or Customs 
Headquarters directives. It does not mean the actual paper documents, 
but includes all of the information required to be in such documents. 
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(g) Documentation. “Documentation” when used in conjunction with 
immediate delivery, entry and/or entry summary means the documents 
set forth in § 142.3 of this chapter, required to be submitted as part of an 
application for immediate delivery, entry and/or entry summary, but 
does not include the Customs Forms 7501, 3461 (or alternative forms). 

(h) EDIFACT. “EDIFACT” means the Electronic Data Interchange 
for Administration, Commerce and Transport which provides an elec- 
tronic capability to transmit detailed CF 3461, CF 7501 and invoice data. 

(i) Electronic immediate delivery. “Electronic immediate delivery” 
means the electronic transmission of CF 3461 or CF 3461 alternate (CF 
3461 ALT) data utilizing ACS in order to obtain the release of goods un- 
der immediate delivery. 

(j) Electronic entry. “Electronic entry” means the electronic transmis- 
sion of CF 3461, CF 3461 ALT, or CF 7501 data utilizing ACS in order to 
obtain the release of merchandise from Customs custody. 

(k) Electronic entry summary. “Electronic entry summary” means the 
electronic transmission of CF 7501 data utilizing ACS for the purpose of 
duty assessment and the collection of statistical data. 

(1) Filer. “Filer” means the party certifying the electronic filing of the 
application for immediate delivery, entry or entry summary. Filer may 
be a broker or an importer of record filing his own entries through ABI 
without the use of a broker. 

(m) Preclassification/binding ruling number. ”Preclassification/bind- 
ing ruling number” means the system by which classifications are ap- 
proved and assigned a unique identifying number. This number may be 
transmitted as part of the ABI data. 

(n) Records. “Records” means the records as defined in § 162.1la(a) of 
this chapter, which are required to be maintained pursuant to this chap- 
ter. 

(0) Selectivity criteria. “Selectivity criteria” means the categories of in- 
formation which guide Customs judgment in evaluating and assessing 
the risk of an immediate delivery, entry or entry summary transaction. 
Based upon these criteria, immediate delivery or entry transactions will 
be subject to either general examination, general examination with 
document review, or intensive examination. Entry summary transac- 
tions will be subject to either system review or summary document re- 
view. General examination (entry/immediate delivery) and system 
review (entry summary) procedures will constitute electronic processing 
provided all conditions necessary for electronic processing contained in 
this part are met. 

(p) Statement processing. “Statement processing” means the method 
of collection and accounting within ACS which allows a filer to pay for 
more than one entry summary with one payment. ACS/ABI generates 
the statement, which is transmitted electronically to the filer, consisting 
of a list of entry summaries and the amount of duties, taxes or fees, ifany, 
due for payment. Upon payment and collection of the statement, those 
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entry summaries designated as electronic will be scheduled for liquida- 
tion (see § 24.25 of this chapter). 
§ 143.33 Eligibility criteria for participation. 

To be eligible for electronic immediate delivery, electronic entry and 
electronic entry summary, the filer must be qualified to use the ABI fea- 
ture of ACS, as prescribed in § 143.5. To be eligible for electronic entry 
summary processing, filers must be authorized to use the ABI statement 
processing system. Filers not so authorized would have to follow the elec- 
tronic entry summary with the submission of an entry summary in paper 
form along with any duties, taxes or fees accruing. 


§ 143.34 Procedure for electronic immediate delivery or entry. 
To file immediate delivery or entry electronically, the filer will submit 
certified immediate delivery or entry data electronically through ABI. 
Data will be validated and, if found error-free, will be accepted. If it is de- 
termined through selectivity criteria and review of data that documenta- 
tion is not required to be physically submitted in paper form, 
merchandise will be released and Customs will electronically notify the 
filer. 
§ 143.35 Procedure for electronic entry summary. 

In order to obtain entry summary processing electronically, the filer 
will submit certified entry summary data electronically through ABI. 
Data will be validated and, if found error-free, will be accepted. If it is de- 
termined through selectivity criteria and review of data that documenta- 
tion is not required to be physically filed in paper form, Customs will so 
notify the filer. The entry summary will be scheduled for liquidation once 
payment is made under statement processing (see § 24.25 of this chap- 
ter). 

§ 143.36 Form of immediate delivery, entry and entry sum- 
mary. 

(a) Electronic form of data. If Customs determines that the immediate 
delivery, entry or entry summary data, in its electronic state including 
invoice data as provided in paragraph (c) of this section, is satisfactory 
under §§ 143.34 and 143.35, the electronic form of the immediate deliv- 
ery, entry or entry summary through ABI shall be deemed to satisfy all 
filing requirements under this Part. Further, the filer will not be re- 
quired to produce or physically submit any official Customs forms of im- 
mediate delivery, entry or entry summary. The filer is responsible for the 
accuracy of the data submitted electronically to the same extent as if the 
documents were produced, signed and physically submitted by the filer 
(see § 111.32 of this chapter). 

(b) Accuracy of data. Participation constitutes declaration by the elec- 
tronic filer that, to the best of his knowledge, all transactions filed elec- 
tronically fully disclose prices, values, quantities, rebates, drawbacks, 
fees, commissions, and royalties, which are true and correct, and that all 
goods or services provided either free or at a reduced cost to the seller of 
the merchandise are fully disclosed (see § 111.32 of this chapter). 
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(c) Submission of invoice. In order to satisfy the statutory requirement 
for presentation of invoice, invoice data must be submitted in one of the 
following forms: 

(1) Paper form; 

(2) AII or EDIFACT format. 

(3) In appropriate cases where a party has obtained a preclassification/ 
binding ruling number covering the merchandise being entered, or is a 
participant in a pre-approval program, and information is electronically 
transmitted which is adequate for the examination of the merchandise 
and the determination of duties, and for verifying the information re- 
quired for statistical purposes by § 141.61(e) of this chapter, such infor- 
mation will satisfy the invoice requirement of this part and part 141 of 
this chapter. 


§ 143.37 Retention of records. 


(a) Period of retention. (1) Brokers. Pursuant to § 111.23(a)(2) of this 
chapter, all records received or generated by the broker must be retained 
for a period of at least 5 years from the date of the entry or the date the 
merchandise was entered for consumption, unless maintenance of re- 
cords is required for another time period (see § 143.4 of this part). 

(2) Importer. Pursuant to 19 U.S.C. 1508(b), all records received by the 
importer must be retained for a period of at least 5 years from the date of 
the consumption entry or the date the merchandise was entered for con- 
sumption (see § 162.1c of this chapter). 

(b) Termination of broker’s responsibility. If the broker is discharged 
by the importer, he shall retain the documentation for those deliveries, 
entries or entry summaries filed by him prior to such discharge. Docu- 
mentation in possession of a broker at the time of permanent termina- 
tion of the brokerage business shall be accounted for pursuant to 
§ 111.30(e) of this chapter. 

(c) Location of records. Filers may store records and electronic data in 
centralized locations. If a centralized storage is desired by the filer, he 
must submit a written notice addressed to the Assistant Commissioner, 
Commercial Operations, U.S. Customs Service, Washington, D.C., stat- 
ing the location of the immediate delivery, entry or entry summary re- 
cords. 

(d) Condition of records received. Documentation supporting elec- 
tronic immediate delivery, entry and entry summary must be retained in 
the condition as received by the filer or importer, unless the Assistant 
Commissioner, Commercial Operations, grants written permission to 
store such documentation by other means (including optical disk stor- 
age), in which case the originals need not be retained. If the supporting 
documentation is received electronically, unless the Assistant Commis- 
sioner, Commercial Operations, grants permission to store such docu- 
mentation by other means, it must also be retained in the condition as 
received and stored, with the ability to generate paper reproductions of 
the documentation. 
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§ 143.38 Retrievability of records. 


Pursuant to §§ 111.25 and 162.1a- 162.liofthis chapter, Customs may 
request to see invoices or other documentation supporting electronic im- 
mediate delivery, entry or entry summary retained by the filer or im- 
porter. The filer or importer must produce these documents within a 
reasonable time and upon reasonable notice. The filer or importer may 
submit a certified copy of such supporting documentation, including 
those cases where the documentation is received and stored electroni- 
cally. In the event the original supporting documentation is lost, dam- 
aged or destroyed, the filer or importer may submit true copies or graphic 
reproductions thereof with a letter of explanation. 


§ 143.39 Penalties. 


(a) Brokers. Brokers unable to produce documents requested by Cus- 
toms within a reasonable time will be subject to penalties pursuant to 
§ 111.91 of this chapter and 19 U.S.C. 1641. 

(b) Importers. Importers unable to produce documents requested by 
Customs within a reasonable time will be subject to penalties pursuant to 
§ 113.62(k) of this chapter. 


PART 159— LIQUIDATION OF DUTIES 
1. The authority citation for Part 159 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1500, 1624. Subpart C also issued under 31 
U.S.C. 5151. Additional authority and statutes interpreted or applied are 
cited in the text or following the sections affected. 


2. Section 159.9 is amended by removing the second sentence from 
paragraph (c)(1), by revising its third sentence, and by adding two new 
sentences to the end of this paragraph as follows: 


§ 159.9 Notice of liquidation and date of liquidation for formal 
entries. 
* * * o* * * * 


(c) Date of liquidation. (1) Generally.* * * This posting or lodging shall 
be deemed the legal evidence of liquidation. For electronic entry summa- 
ries, the date of liquidation will be the date of posting of the bulletin no- 
tice of liquidation. Customs will endeavor to provide the filer with 
electronic notification of this date as an informal, courtesy notice of liqui- 
dation. 

Caro HALLETT, 
Commissioner of Customs. 


Approved: November 28, 1990. 
PETER K. NUNEZ, 
Assistant Secretary for Enforcement. 


[Published in the Federal Register, December 3, 1990 (55 FR 49879)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-118) 


FORMER EMPLOYEES OF HEALTH-TEX, INC., PLAINTIFF U. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 90-04-00215 


[Rehearing denied.) 
(Decided November 15, 1990) 


Gunther Eichhoiz, pro se, for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Velta A. Melnbren- 
cis); United States Department of Labor (Gary Bernstecker), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Plaintiffs, three former employees of Health-Tex’s 
New York Patternmaking Department, move for rehearing of Former 
Employees of Health-Tex. Inc. v. United States, 14 CIT ____, Slip Op. 
90-80 (Aug. 27, 1990), in which this Court affirmed the determination of 
the Secretary of Labor denying plaintiffs’ certification for trade adjust- 
ment assistance benefits under 19 U.S.C. §§ 2272 (1988). Plaintiffs con- 
tend this Court erred in affirming Labor’s determination because it is 
inconsistent with Labor’s prior certification for benefits of former em- 
ployees of Health-Tex’s Grading and Marking Department in Central 
Falls, Rhode Island. Plaintiffs’ Pro Se Request For Reconsideration, 1-2. 
Plaintiffs also contend Labor erred in the “documents they presented.” 
Id. 

When reviewing Labor determinations under 19 U.S.C. §§ 2395 
(1988), the court decides whether Labor fairly and properly evaluated 
the evidence submitted to and collected by it, and whether Labor’s deci- 
sion is supported by substantial evidence. Former Employees of Baker 
Perkins v. United States, 14 CIT ____, Slip Op. 90-20 (March 1, 1990). 
The court “ ’may not substitute its judgement for that of the [agency] 
* * * even though the court would justifiably have madea different choice 
had the matter been before it de novo.’” United Elec., Radio & Mach. 
Workers of Am. v. Brock, 14 CIT ___, 731 F. Supp. 1082, 1084 (1990) 
(quoting American Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 
F. Supp. 1273, 1276 (1984), aff'd sub nom. Armco, Inc. v. United States, 3 
Fed. Cir. (T) 123, 750 F. 2d 249 (1985)) (other citations omitted). 
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In its original brief challenging Labor’s denial of certification, plain- 
tiffs raised the issue of Labor’s certification of the Grading and Marking 
Department. Plaintiffs’ ProSe Memorandum In Opposition To Defen- 
dant’s Motion For Summary Judgment, 2. The Court examined the re- 
cord and determined Labor had considered the certification of the 
Grading and Marking Department. See A.R. 26-27, 55. Nevertheless, 
whether the Grading and Marking Department was properly certified 
was not an issue before the Court. The certification of the Grading and 
Marking Department was based on a different administrative record in- 
volving different plants, cities, states, and investigatory periods. See 
A.R. 26. The only issue before the Court was whether Labor’s denial of 
certification of the New York Patternmaking Department was supported 
by substantial evidence in the record and in accordance with law. See 19 
U.S.C. §§ 2395(b) (1988). 

The Court found Labor’s determination that plaintiffs’ separations 
were caused by domestic reasons was supported by substantial evidence 
in the record and in accordance with law. Health-Tex I, Slip Op. 90-80 at 
4. Accordingly, the Court affirmed Labor’s denial of certification, stating 
“(t]he transfer of a corporate function for reasons not associated with im- 
port penetration does not entitle workers to certification for trade adjust- 
ment assistance.” Jd. at 3. 

Plaintiffs have not shown sufficient reasons requiring rehearing or re- 
mand to Labor. Plaintiffs do not indicate, nor does the record reveal, spe- 
cific documents which were or were not presented to the Court. 
Plaintiffs are arguing that the agency should have reached a different 
conclusion. Nonetheless, when the court finds an administrative deter- 
mination to be based on substantial evidence and in accordance with law, 
it cannot substitute its judgment for that of the agency. Therefore, plain- 
tiffs’ motion for rehearing is denied. 











U.S. COURT OF INTERNATIONAL TRADE 


U.S. Court oF INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, November 21, 1990. 


NOTICE REGARDING FORM 9 


The Court of International Trade, on October 3, 1990, amended Form 
9, the form for a Stipulated Judgment on Agreed Statement of Facts, ef- 
fective January 1, 1991. 

This Notice sets for the circumstances under which the Clerk’s Office 
will accept for filing, after January 1, 1991, a Stipulated Judgment using 
old Form 9. 

The Clerk’s Office will accept for filing a Stipulated Judgment on old 
Form 9 with a corresponding separate Submission on an Agreed State- 
ment of Facts, only if the Submission is served on (received by) the De- 
partment of Justice prior to January 1, 1991. As evidence of service, the 
Clerk’s Office will accept the endorsement of the Justice Department on 
the back of the last page of the original of the Submission, indicating re- 
ceipt prior to January 1, 1991. 

Where a Submission is served on the Justice Department prior to 
January 1, 1991, subsequently returned to the plaintiff for minor or tech- 
nical corrections, and then resubmitted to the Justice Department after 
January 1, 1991, the Clerk’s Office will deem the Submission to relate 
back to the original date of service. Under these circumstances, the 
Clerk’s Office will accept for filing a Stipulated Judgment on old Form 9. 

In the event a Submission is received by the Justice Department prior 
to January 1, 1991 and “rejected” after January 1, 1991, then any new 
Submission and Stipulated Judgment shall be filed with the Clerk’s Of- 
fice using Form 9, as amended. If the Justice Department rescinds a re- 

jection of a Submission bearing a pre-January 1, 1991 endorsement, then 
the Clerk’s Office will deem the Submission to relate back to the original 
date of service. Under these circumstances, the Clerk’s Office will accept 
for filing a Stipulated Judgement on old Form 9. 

A proposed Stipulated Judgement on Agreed Statement of Facts using 
Form 9, as amended, and served on the Justice Department prior to 
January 1, 1991 will not be accepted for filing by the Clerk’s Office prior 
to the effective date of the new Form. 


Leo M. Gorpon, 
Assistant Clerk. 
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